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of Congress to regulate interstate commerce. 8 Second, to make 
rules and regulations respecting property belonging to the United 
States. 9 

Upon reason and authority this act cannot be sustained as an 
exercise by Congress of its power to regulate interstate commerce. 
A bird flying from one state to another is not engaged in com- 
merce or moving as an article of trade within the meaning or 
definition of that clause, even in the widest extension of that 
clause in the "White Slave Act". 10 Commerce is defined as that 
intercourse and traffic, which has to do with the exchange of 
commodities. 11 If wild game not yet reduced to possession, but 
flying from one state to another, were within the commerce 
clause it would be even more questionable whether a state could 
pass a statute touching such game. However, state acts have 
been generally upheld touching game brought into and to be sent 
from one state into another. 12 

Can this act then be sustained under the second power above 
named? It would seem not, Migratory birds certainly are not 
property of the United States and by the better view not property 
at all; like running water they become property by being reduced 
to possession, and like running water, air and sunshine, are subject 
to the regulation of each particular state where found. 13 

The fact that Congress could deal with migratory birds more 
effectively than the states is certainly not a source of federal 
jurisdiction. 

R. J. J. 

Constitutional Law: Right of State to Revoke Physi- 
cian's License. — A Colorado statute provides that the State Board 
of Medical Examiners may revoke a physician's license to practice 
medicine in the state for several causes, among which is "causing 
the publication and circulation of an advertisement relative to any 
disease of the sexual organs". In the case of Chenoweth v. State 
Board of Medical Examiners 1 the statute was declared invalid, on 
the ground, apparently, that it made no declaration to the effect 
that it was enacted in the interest of public morals. We are to 
infer from the argument of the court that if, as in a Nebraska 
statute, 2 the words, "tending to injure the morals of the public" 

8 U. S. Const, art. I, § 8, subd. 2. 

8 U. S. art. iv, § 3, subd. 2. 

10 Hoke v. United States (1913), 227 U. S. 308, 57 L. Ed. 523, 33 
Sup. Ct. Rep. 281. 

"7 Cyc. 412. 

12 Geer v. Conn. (1896), 161 U. S. 519, 40 L. Ed. 793, 16 Sup. Ct. 
Rep. 600; Ex parte Maier (1894), 103 Cal. 476, 37 Pac. 402; Silz v. 
Hesterberg (1908), 211 U. S. 31, 53 L. Ed. 65, 29 Sup. Ct. Rep. 10. 

"McCready v. Virginia (1876), 94 U. S. 391, 24 L. Ed. 248; Man- 
chester v. Mass. (1891), 139 U. S. 240, 35 L. Ed. i59, 11 Sup. Ct. Rep. 559. 

1 (Oct. 6, 1913), 141 Pac. 132. 

2 Neb. Comp. Stats., § 4327. 
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had been added to the words, "diseases of the sexual organs", the 
statute would have been held valid. This, we submit, is an unjusti- 
fied method of interpretation. Clearly, if the statute had borne the 
words indicative of the purpose of the statute, and still had of 
itself no such purpose or effect, it would not have been saved. 
But if, by a fair and reasonable construction of the whole statute, 
the purpose thereof is to promote the public morals, whether 
expressly so declared or not, the statute ought to be held valid. 3 
When the legislature in the exercise of its police power passes a 
measure prohibiting employment of women on the stage or where 
intoxicating liquor is sold, or the sale of immoral literature, must 
it add thereto the words "tending to injure the public morals"? The 
very purpose of passing such a law, would make such words 
superfluous. The court seems to put much stress on individual 
rights, and too little on the far reaching scope of the police power, 
especially in view of its recent development. This power being 
of an expansive character, the courts will extend its application 
as ever changing conditions and protection of society may seem 
to require,* and when a legislative enactment tends to accomplish 
the protection of public morals, it is a valid exercise of police 
power. The intent and purpose of the legislature in passing the 
statute in question seems plain enough, and no external reason or 
purpose can be imputed to it to rebut the presumption of validity, 
which always accompanies a legislature enactment unless such 
reason or purpose is clearly shown by the facts. 5 

As to the advertisement itself, can it be said that advertising a 
cure for diseases relative to the sexual organs is demoralizing? 
Courts have upheld statutes prohibiting advertisements relative to 
"venereal diseases", 6 and "chronic and incurable diseases", 7 upon 
that very ground. Surely an advertisement relative to "diseases 
of the sexual organs" cannot have a less demoralizing influence. 

In view of the authorities it may be very doubtful if the statute 
was invalid on the score of vagueness or indefiniteness. The 
terms "dishonorable and unprofessional conduct", 8 "chronic and 



»36 Cyc. 1110, Subd. d; 36 Cyc. 1112, Subd. f. 

* Budd v. New York (1892), 143 U. S. 517, 36 L. Ed. 247, 12 Sup. 
Ct. Rep. 468; German Alliance Ins. Co. v. Kansas (April, 1914), 233 
U. S. 389, 34 Sup. Ct. Rep. 612. 

8 8 Cyc. 801, Subd. 5; 8 Cyc. 804, Subd. 11. 

6 Kennedy v. State Bd. of Registration in Med. et al. (1906), 145 
Mich. 241, 108 N. W. 730, 7 Ann. Cas. 125. 

7 State Med. Bd. of Arkansas Med. Society v. McCrary (1910), 95 
Ark. 511, 130 S. W. 544, 22 Ann. Cas. 631. 

8 State v. State Board of Med. Examiners (1885), 34 Minn. 391, 26 
N. W. 125; State ex rel Powell v. State Med. Ex. Bd. (1884), 32 Minn. 
324, 20 N. W. 238, 50 Am. Rep. 575; State v. State Bd. of Health 
(1891), 103 Mo. 22, 15 S. W. 322; Aitdn v. Bd. of Med. Examiners of 
Arizona (Ariz., 1911), 114 Pac. 962. See note, 7 Ann. Cas. 752. 
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incurable diseases", 9 "gross immorality", 10 have been held by 
weight of authority not vague or uncertain although they do not 
state in advance what specific acts or diseases included therein may 
be in violation thereof. Their ascertainment is left to the common 
judgment. From the foregoing considerations it seems that the 
statute might have been upheld. The dissenting opinion commends 
itself as a clear, concise and accurate view of the law. 

R. J. J. 

Constitutional Law: Trading Stamps. — The almost uni- 
form denial of the power of a state legislature to pass a law pro- 
hibiting the use of trading stamps, on the ground that such laws 
violate the due process provision of the Fourteenth Amendment, 
has been broken by the Washington decision in the case of State v. 
Pitney. 1 

The constitutionality of anti-trading stamp legislation has been 
passed upon in two well-considered cases in California. In the 
earlier case, 2 the validity of a municipal ordinance, which imposed 
a prohibitive license tax on merchants using trading stamps, was 
denied. In this case Chief Justice Beatty, speaking for the court, 
declared that there was nothing in the nature of a lottery or of 
gambling in the use of trading stamps. "It appears to be simply 
a device to attract customers, or to induce those who have bought 
once to buy again, and in this aspect is as innocent as any form of 
advertising." In the later case, 3 there was involved an act of the 
legislature of 1905 making it a misdemeanor to issue trading 
stamps and coupons. The court held that the act did not fall 
within the limits of the police power of the state. Mr. Justice 
McFarland said: "The law therefore, being settled that the legis- 
lature cannot prohibit or seriously interfere with the right of the 
citizen to make harmless contracts touching the acquisition, pro- 
tection, management, and enjoyment of property, — contracts which 
do not wrongfully affect the lawful rights of others or the public 
safety, health, or morals, — the remaining question in these cases 
at bar is whether trading-stamps or coupons constitute contracts 
which are outside the protection of the constitutional principles 
above declared." And in answer to that question, he said "Indeed, 
an ordinary trading-stamp or coupon is in substance a mere form 
of allowing discounts on cash payments, and its issuance is 
entirely harmless and within the constitutional right to contract. 
It may be distasteful to certain competitors in business; but the 
latter should remember that if a statute suppressing it be upheld, 

» State Med. Bd. of Arkansas Med. Society v. McCrary (1910), 95 
Ark. 511, 130 S. W. 544, 22 Ann. Cas. 631. 

wMeffert v. State Bd. of Med. Registration & Ex. (1903), 66 Kan. 
710, 72 Pac. 247, 1 L. R. A. (N. S.) 811, affirmed in 195 U. S. 625. 

1 (1914), 140 Pac. 918. 

2 Ex parte McKenna (1899), 126 Cal. 429, 58 Pac. 916. 
» Ex parte Drexel (1905), 147 Cal. 763, 82 Pac. 429. 



